
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 

ELAINE BLANCHARD, et al. ) 
 ) 
 Plaintiffs,   ) 
  ) 
ACLU OF TENNESSEE, INC., ) Case No. 2:17-cv-02120-jpm-DKV 
  ) 
 Intervening-Plaintiff ) 
  ) 
v.  ) 
  ) 
CITY OF MEMPHIS ) 
  ) 
 Defendant.  ) 
  ) 

ACLU OF TENNESSEE, INC.’S RESPONSE TO DEFENDANT’S  
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS  

 
Intervening Plaintiff, ACLU of Tennessee, Inc. (ACLU-TN) responds to 

Defendant’s Supplemental Memorandum in Support to its Motion to Dismiss.  

Defendant argues that ACLU-TN is not an original party to Kendrick v. Chandler, 

Case No. C 76-449, and, therefore, cannot enforce the Order Judgement and Decree 

(the “Decree”) entered by this Court in that case on September 14, 1978. Instead, 

Defendant claims that an entity known as the West Tennessee Civil Liberties 

Union, Inc. filed the suit in September 1976.  Defendant’s argument rests entirely 

on its conflation of the West Tennessee Civil Liberties Union, Inc., an entity created 

in April 18 1967, and the West Tennessee Chapter of the ACLU-TN, an 

administrative part of the ACLU-TN, which was undisputedly in operation at the 

time of the original lawsuit.   
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The supplemental documents provided by Defendant either support ACLU-

TN’s position that it, through its West Tennessee chapter, filed the Kendrick 

lawsuit or are completely irrelevant to the determination.   

A. Relevant Background 

 As outlined more fully in ACLU-TN’s response brief, ACLU-TN was formed 

on September 18, 1968 as the Tennessee affiliate for the American Civil Liberties 

Union, Inc. (“ACLU”).  Charter of Incorporation for ACLU of Tennessee, Inc.1  

Before its formation, three other corporate entities had been created as affiliates of 

the ACLU including the West Tennessee Civil Liberties Union, Inc., which was 

formed on April 18, 1967.  The ACLU-TN was formed specifically to consolidate the 

operations of the three corporate entities into one statewide organization that would 

serve as the affiliate for the national ACLU.  ACLU-TN Charter p. 1, ¶ 3.   

 During its first few decades of operation, the ACLU-TN had several chapters 

around the state, including a West Tennessee Chapter.  As indicated in ACLU-TN’s 

1973 By-laws, “chapters may be established as branches subordinate to the ACLU 

of Tennessee, Inc. by the Board of Directors in areas where membership and 

interest justify.” See 1973 By-Laws of the American Civil Liberties Union of 

Tennessee, Inc., Art. VIII, § 2.2 

 

 

                                                           
1 Attached as Exhibit D to ACLU-TN’s Response to Defendant’s Motion to Dismiss. 
2 Attached as Exhibit H to ACLU-TN’s Response to Motion to Dismiss. 
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B. Supplemental Documents Provided by Defendant  

 Defendant has supplemented its Motion to Dismiss with five documents.  

According to the affidavit attached to the Supplement, the documents were 

discovered in the University of Memphis Library Special Collection Department.  

According to the affidavit, a search was performed and the “most relevant 

documents to the issue of the organizational structure of the ACLU of Tennessee 

and the West Tennessee Civil Liberties Union, Inc.” were produced.    

 While the affidavit sets forth the steps taken in viewing the special collection 

in the library, it does not shed any light on the authenticity of documents produced.  

Specifically, the affidavit fails to satisfy the requirements of Fed. R. Evid. 901(b)(8), 

which governs authentication of “ancient” documents more than twenty years old.  

Neither the Supplement nor the affidavit posits any other argument for the 

authentication of the documents provided. 

 Putting aside the question of authenticity, none of the documents provided 

offer any evidence that ACLU-TN was not a party to the Kendrick lawsuit.  

Conversely, several of the documents support ACLU-TN’s argument that the 

reference in the complaint to the American Civil Liberties Union of West Tennessee 

was, as the complaint states, a reference to a chapter and not to a separate 

corporate entity.   

1. April 4, 1969 Letter to Michael Cody from John W. Spence  

Defendant has provided a copy of an unsigned letter from John W. Spence, to 

Michael Cody regarding his recent report on an ACLU national board meeting and 
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problems regarding fund raising.  The letter predates the filing of the lawsuit by 

more than seven years.  Neither the acronym “WTCLU” nor the name “West 

Tennessee Civil Liberties Union, Inc.” appear anywhere in the letter.  Even if the 

letter somehow confirmed that, on April 4, 1969 the ACLU-TN and the West 

Tennessee Civil Liberties Union, Inc. were both active, it would be irrelevant to 

whether the West Tennessee Civil Liberties Union, Inc. was the entity that filed the 

1976 lawsuit seven years later.   

However, the letter does not, in fact, prove that the West Tennessee Civil 

Liberties Union, Inc. was operating as a separate entity in April 1969.  In the post 

script, Mr. Spence writes that he is a member of the boards of the “West Tennessee 

chapter and the Tennessee Affiliate.”  Defendant states that this “further confirm[s] 

that the WTCLU is an entity separate and distinct from the ACLU of Tennessee, 

referenced as ‘the Tennessee affiliate.”  Again, the West Tennessee Civil Liberties 

Union, Inc. is not mentioned at all in the letter.  However, the West Tennessee 

Chapter of the ACLU-TN is mentioned.   

As set forth in ACLU-TN’s Response, the by-laws provided for the existence 

of chapters that were created by ACLU-TN as part of their administration in 

various parts of the state.  The Kendrick Complaint specifically states that Plaintiff 

American Civil Liberties Union of West Tennessee is a chapter of the ACLU-TN.  

Kendrick Complaint ¶3(c). This letter shows nothing more than, at the time of its 

writing, the West Tennessee Chapter was an active part of ACLU-TN.  Mr. Spence 
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was on the governing board of the local chapter as well as the board of the ACLU-

TN. 

2. March 27, 1974 Letter from Delton Pickering to Michael Cody 

The second document provided in the Supplement is a letter to Mr. Cody 

informing him of his lapse in membership.  Again, neither the acronym “WTCLU” 

nor the name “West Tennessee Civil Liberties Union, Inc.” appears anywhere in the 

letter.  The letter twice refers specifically to the “West Tennessee chapter.”  As set 

forth in ACLU-TN by-laws, chapters were part of the affiliate and operated under 

its authority.   

3. Copy of Notice of Proposed By-Law Change. 

The third document is a one-page copy entitled Notice of Proposed By-Laws 

Change.  It appears to be a form invitation to an annual meeting of members for 

ACLU-TN.  The document is not dated and there is no indication as to whether this 

was a draft or final document or whether the document was ever sent to 

membership.  Like the preceding letters, the document contains neither the 

acronym “WTCLU” nor the name “West Tennessee Civil Liberties Union, Inc.” 

Defendant argues that the proposed by-law change “indicates an intention to 

combine the membership of individuals who may be associated with WTCLU and 

ACLU of Tennessee, Inc.”  Indeed, the notice seems to evidence the intention found 

in ACLU-TN’s charter to absorb the operations of the three regional affiliates under 

one corporate entity by defining ACLU-TN members as statewide instead of carving 

out west Tennessee.   
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Defendant also states that ACLU-TN “has provided no documentation of the 

implementation of this proposed notice.”  Defendant, perhaps, overlooked the 

documents provided by ACLU-TN in its Response to the Motion to Dismiss.  Article 

IV of the 1973 By-laws, attached to the Response as Exhibit H, state: 

All members in good standing of the American Civil Liberties Union, Inc., 
resident within the State of Tennessee, shall be deemed members of the 
ACLU of Tennessee, Inc.   

 
This is verbatim to the language in the Notice, and enacted at least three years 

before filing of the Kendrick complaint.  This by-law change would not have 

operated to destroy the West Tennessee Civil Liberties Union, Inc. as a corporate 

entity, it certainly demonstrates that the operations of that entity were absorbed at 

least as early as 1973, if not before.   

4. September 20, 1967 American Civil Liberties Union List of 

Affiliates 

The fourth document supplemented by Defendant is a List of Affiliates for the 

ACLU dated September 20, 1967.  This is the first document provided by Defendant 

in the Supplement that includes the name West Tennessee Civil Liberties Union, 

Inc.  Its possible relevance to this inquiry ends there.  This list predates the 

formation of ACLU-TN by almost one year and the filing of the Kendrick complaint 

by almost nine years.  The fact that an entity known as the West Tennessee Civil 

Liberties Union, Inc. existed in 1967 is not in dispute. Its simple existence, however, 

does not lead to the conclusion that it was responsible for filing the Kendrick 

lawsuit.  
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5. Special Funds Summary of Financial Activities and Fund 

Balances, Year Ended December 1968 

The final document provided is a summary of financial information for 

various affiliates for December 1968.  In December 1968, ACLU-TN had been in 

existence for less than four months.  The name “West Tennessee (CLU)” is 

mentioned in the document and its operation in 1968 is not in dispute.  However, 

simply because the entity, as one might expect, had some funds accounted for by 

ACLU in 1968 does not mean that the entity had anything to do with the filing of 

the Kendrick complaint eight years later.  Nothing in the document reveals 

anything relevant about the corporate entity responsible for filing the 1976 

complaint.   

CONCLUSION 

Simply put, an ACLU-TN chapter, formed under its By-laws and part of its 

administrative operations, directed the filing of the Kendrick lawsuit on behalf of 

ACLU-TN.  The plain language of the Kendrick complaint supports this fact by 

specifically stating that the party bringing suit “is a Chapter of the American Civil 

Liberties Union of Tennessee, Inc.”  Kendrick Complaint, ¶ 3(c).  The complaint 

does not anywhere use the phrase “West Tennessee Civil Liberties Union, Inc.”  For 

the above reasons, Plaintiff requests that the Court deny the Defendant’s Motion to 

Dismiss.   

      Respectfully Submitted, 

/s/ Thomas H. Castelli   
Thomas H. Castelli, BPR#024849  
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ACLU Foundation of Tennessee  
P.O. BOX 120160  
Nashville, TN 37212  
615.320.7142  
tcastelli@aclu-tn.org  

 
ATTORNEY FOR PLAINTIFF 
ACLU of Tennessee, Inc. 

 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that on June 9, 2017, a true and correct copy of the foregoing 

document and the above-described exhibits has been served via ECF to: 

Attorneys for Defendant, City of Memphis  
 
Buckner Wellford  
Thomas Parker  
Jennie Vee Silk      
BAKER, DONELSON, BEARMAN, CALDWELL & BERKOWITZ, P.C. 
165 Madison Avenue, Suite 2000 
Memphis, Tennessee 38103 
bwellford@bakerdonelson.com 
tommyparker@bakerdonelson.com 
jsilk@bakerdonelson.com 

Attorneys for Plaintiffs 

Bruce S. Kramer  
Scott A. Kramer 
Patrick Herman Morris   
APPERSON CRUMP, PLC 
6070 Poplar Avenue, 6th Floor 
Memphis, Tennessee 38119 
bkramer@appersoncrump.com 
skramer@appersoncrump.com 
 

/s/ Thomas H. Castelli   
Thomas H. Castelli 
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