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Confidential Attorney Work Product 

M E M O R A N D U M 

To: The City of Memphis 

From: Independent Monitor Edward L. Stanton III 

Date: August 21, 2019 

THE INDEPENDENT MONITOR’S RESPONSES TO QUESTIONS REGARDING POTENTIAL 
COORDINATION BETWEEN THE MEMPHIS POLICE DEPARTMENT, OTHER LAW 

ENFORCEMENT AGENCIES, AND NON-LAW ENFORCEMENT ENTITIES AND 
INDIVIDUALS 

This memorandum addresses three questions concerning the City of Memphis (City) and 
the Memphis Police Department (MPD)’s ability to share with and receive information from 
other law enforcement agencies.  

(1)  On September 9-11, 2019, the City will host the PSP Symposium on 
Violent Crime. U.S. Attorney General William Barr and executives from 
various federal agencies—DOJ, FBI, DEA, ATF, and USMS—plan to 
attend. On July 16, 2019, the City asked whether it may “coordinate with 
[the FBI and Secret Service] and benefit from Intel they may have to share 
in planning for th[e] symposium.” (See Email from B. McMullen to E. 
Stanton, et al., attached as Exhibit A.) 

ANSWER:  This question raises two issues: First, to the extent that “coordinat[ing]” with the 
FBI or the Secret Service includes sharing personal information, the City may not coordinate 
with those agencies, or any others, in planning for the symposium. Section H of the Kendrick
Consent Decree1 prohibits the City from “maintain[ing] personal information about any person 
unless it is collected in the course of a lawful investigation of criminal conduct.” § H(1). It also 
prohibits the City from sharing “personal information . . . collected in the course of a lawful 
investigation of criminal conduct” unless the recipient is “another governmental law enforcement 
agency then engaged in a lawful investigation of criminal conduct.” § H(2). I read this language 
to impose two applicable restrictions: (1) entirely against the sharing of personal information 
collected in any way other than via lawful criminal investigation (as such information may not be 
maintained in the first instance); and (2) against the sharing of personal information collected via 
lawful criminal investigation unless such sharing is with another governmental law enforcement 
agency and that agency already is engaged in a lawful criminal investigation. 

1 The decree is ECF No. 3 in Case No. 2:76-cv-000449 before this Court. 
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The second restriction is straightforward, but the first warrants elaboration.  As an initial 
matter, § C(1) of the consent decree broadly prohibits the City from “engag[ing] in political 
intelligence.” Section B(4) defines “political intelligence” to include both “the gathering [and] . . 
. dissemination of information . . . relating to any person’s . . . exercise of First Amendment 
rights.” Together, the two provisions prevent the City from sharing information relating to any 
person’s exercise of First Amendment rights.  

Section H(2), cited above, is broader than Section B(4). It speaks of “personal 
information” without qualification, whereas § B(4) refers to the narrower category of 
“information . . . relating to any person’s . . . exercise of First Amendment rights.” But § H(2) 
restricts the permitted recipients of the first category of information to other “governmental law 
enforcement agenc[ies] then engaged in a lawful investigation of criminal conduct” when that 
information is acquired “in the course of a lawful investigation of criminal conduct.” If personal 
information is collected in some way other than via lawful criminal investigation, then § H(2)’s 
prohibition does not reach it. And if personal information does not relate to the exercise of a 
person’s First Amendment rights, then §§ B(4) and C(1)’s prohibition does not reach it either.  

Thus, §§ B(4), C(1), and H(2), which prohibit outright or limit the sharing of two 
categories of information, implicitly allow the City freely to share a third category: (1) personal 
information, (2) not collected in the course of a lawful criminal investigation, that (3) does not 
relate to any person’s exercise of First Amendment rights.  

But § H(1) eliminates this third category. Like § H(2), § H(1) refers broadly to “personal 
information” without qualification. And it prohibits the City from “maintain[ing] personal 
information about any person unless it is collected in the course of a lawful investigation of 
criminal conduct and is relevant to such investigation” (emphasis added). If personal information 
does not satisfy both criteria, then § H(1) states that it “shall be destroyed.” As a result, if the 
City were to identify information that fell within this third category, then it could not share that 
information because § H(1) would not allow the City to keep it in the first place.  

The ultimate consequence of these four sections, B(4), C(1), H(1), and H(2), is that the 
City may collect personal information—related or unrelated to the exercise of First Amendment 
rights—only in the course of a lawful criminal investigation, and may share that information 
only with a governmental law enforcement agency that already is involved in a criminal 
investigation.  

Second, the City may not “benefit from the Intel” acquired by the FBI, the Secret 
Service, or any other law enforcement agencies unless the City first verifies that the information 
was not acquired in any way that the consent decree prohibits the City from using. Section I of 
the Kendrick Consent Decree forbids the City to “encourage, cooperate with, delegate, employ or 
contract with, or act at the behest of, any local, state, federal or private agency, or any person, to 
plan or conduct any . . . activity . . . prohibited by th[e] decree.” I read this restriction to place the 
onus on the City to verify that any information it receives from governmental law enforcement 

Case 2:17-cv-02120-JPM-jay   Document 227-3   Filed 09/25/19   Page 3 of 15    PageID 7812



August 21, 2019 
Page 3 

3

agencies, non-law enforcement agencies, public and private entities, and individuals satisfies the 
same standards as information lawfully collected by the City itself.  

(2)  The City previously has “expressed concern that the [Kendrick] Consent 
Decree might prohibit the City from receiving intelligence collected by 
other law enforcement agencies, e.g. Shelby County Sherriff’s 
Department, TBI, or FBI, that would otherwise be prohibited by the 
Consent Decree if obtained by the MPD.” (See June 14, 2019, Letter from 
M. Glover to E. Stanton, attached as Exhibit B, at 2.) “[O]ther law 
enforcement agencies,” the City explained, “are not bound by the Consent 
Decree [and] might obtain criminal intelligence through methods for 
which the MPD is prohibited from using under the Consent Decree.” 
(Ibid.) “The City wants to make sure that its receipt of such information 
from other law enforcement agencies does not violate the Consent 
Decree.” (Ibid.) 

ANSWER:  The City’s receipt of intelligence collected by the Shelby County Sherriff’s 
Department, the TBI, the FBI, or other law enforcement agencies would violate the consent 
decree unless the City first verified that the information was not acquired in any way that the 
consent decree prohibits, as explained in the second section of my response to the first question 
above. In responding to this inquiry on a conference call on June 14, 2019, I stated that the City’s 
receipt of such intelligence would not violate the consent decree. Upon further review of the 
consent decree and the court’s orders in this litigation, I continue to believe that this answer is 
correct—but only so long as all intelligence properly is verified before the City receives it. If 
intelligence collected by governmental law enforcement agencies is not verified before the City 
receives it, then the City’s receipt of that intelligence would violate the consent decree. 
Moreover, if the City receives criminal intelligence from a governmental law enforcement 
agency for the purpose of conducting or supervising the MPD’s own investigation of criminal 
conduct, then the City’s receipt of that information also may be subject to the authorization and 
reporting requirements of § G of the consent decree.2

2 Section G of the Kendrick Consent Decree states: 

1.       Any police officer conducting or supervising a lawful investigation of 
criminal conduct which investigation may result in the collection of 
information about the exercise of First Amendment rights, or interfere in 
any way with the exercise of such First Amendment rights, must 
immediately bring such investigation to the attention of the Memphis 
Director of Police for review and authorization. 

2.       The Director of Police shall review the factual basis for the investigation 
and the investigative techniques to be employed. The Director of Police 
shall issue a written authorization for an investigation for a period not to 
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Please either (1) confirm that the City has not received intelligence collected by 
governmental law enforcement agencies without first verifying that information as provided 
above or (2) identify all unverified information that the City has received from governmental law 
enforcement agencies from June 14, 2019, to the date of this correspondence.  

(3)  The City also has asked whether it may “share intelligence about a 
possible First Amendment Event that might end up on or near, for 
example, the campus of St. Jude or FedEx Headquarters.” (Ex. B at 2-3.) 

ANSWER:  The sharing of personal information with non-law enforcement entities was a 
specific subject of the court’s attention when it held last October that the City had violated the 
consent decree. (See ECF No. 151, PageID # 6268-69.) In a section entitled, “The City Violated 
the Consent Decree by Disseminating Information Related to First Amendment Rights to 
Outsiders,” the court observed that the City’s Office of Homeland Security had “shared personal 
information [collected in the course of a criminal investigation] with certain outside individuals, 
including Autozone’s Head of Security, upon request and supervisor approval.” (Ibid.) In an 
earlier order in August 2018, the court explained that the MPD had shared joint intelligence 
briefings (JIBs) with “regional law enforcement officials and certain members of the Memphis 
community . . . employees of the U.S. Department of Justice . . . [and] Shelby County Schools, 

exceed ninety (90) days only if the Director of Police makes written 
findings that: 

a.  The investigation does not violate the provisions of this decree; 
and 

b.  The expected collection of information about, or interference with, 
First Amendment rights is unavoidably necessary for the proper 
conduct of the investigation; and 

c.  Every reasonable precaution has been employed to minimize the 
collection of information about, or interference with, First 
Amendment rights; and 

d.  The investigation employs the least intrusive techniques necessary 
to obtain the information. 

3.  The Director of Police may authorize an extension of such investigation 
for an additional period specified by the Director of Police not to exceed 
90 days. The Director of Police shall authorize each such an extension 
only if the Director of Police re-evaluates the factual basis for the 
investigation and investigative techniques to be employed, and makes 
current written findings as required in paragraph 2, above. 
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FedEx, AutoZone, and St. Jude.” (ECF No. 120, PageID # 4865 (emphasis added).) The court 
ultimately concluded that the City had “violated Section C(1) of the Consent Decree”3 by sharing 
JIBs in this way. (Id. at PageID 4880, 4881.) It also identified § H(2), which applies to personal 
information collected in the course of a criminal investigation and is referenced above in my 
response to the City’s first question, as an additional limitation on sharing “information . . . 
relating to any person’s beliefs, opinions, associations or other exercise of First Amendment 
rights.” (Consent Decree § B(4); see ECF No. 151, PageID # 6268.)  

In responding to this inquiry on a conference call on June 14, 2019, Deputy Monitor Jim 
Letten stated that the Monitoring Team would need to analyze the inquiry under the consent 
decree “and suggested that the sharing of intelligence with a quasi-law enforcement agency, such 
as the security force at St. Jude, might be permissible under the Consent Decree.” (Ex. B at 3.)  
Upon review of the consent decree and later orders of the court in this litigation, it is my view 
that the City may not share political intelligence with non- or quasi-law enforcement agencies 
under any circumstances. As discussed in the first section of my response to the City’s first 
question above, I read §§ B(4), C(1), H(1), and H(2) of the consent decree to prohibit entirely the 
sharing of personal information collected in any way other than via lawful criminal investigation. 
We also read those sections to prohibit the sharing of personal information collected via lawful 
criminal investigation unless such sharing is with another law enforcement agency and that 
agency already is engaged in a lawful criminal investigation.  

I discern no public-safety or quasi-law enforcement exceptions to these prohibitions in 
either the plain language of the consent decree or the court’s orders in this litigation.  

49004810.v1 

3 Section C(1) of the Kendrick Consent Decree states: “The defendants and the City of 
Memphis shall not engage in political intelligence.” 
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Bethany Pollock

From: McMullen, Bruce <Bruce.McMullen1@memphistn.gov>
Sent: Tuesday, July 16, 2019 8:13 PM
To: Edward L. Stanton III
Cc: Jill Silk; Shanell Tyler; Will Perry; Glover, R. Mark; Tullis, Mary Wu; McMullen, Bruce; Sink, 

Jennifer
Subject: Re: Upcoming event.

Ed and Will, 

We are hosting the 2019 PSP Symposium on Violent Crime (September 9-11). Attorney General William Barr 
plans to attend as well as executives from the DOJ, FBI, DEA, ATF, and USMS.

Behind the scenes:

1. MPD will be responsible for event security; 5-6 officers each day inside the hotel and additional 
officers in the parking lot area.

2. MPD will need to provide executive protection on day one with AG Barr. Barr’s advance team will 
arrive the Friday before, on September 6, 2019.

3. MPD will need to coordinate an evening of entertainment and tour of selected MPD facility. Typically 
Tuesday night. Most Likely RTCC or CGIC and a night on Beale. For 350 attendees, this could mean 6 
buses.

We anticipate the need for a lot of coordination with the various agencies. Because of those involved, we expect 
the FBI and Secret Service to have a security force on the ground (or the air, I don’t know the extent of their 
technology). As you may expect, the expectation is that the agencies will share intelligence with MPD, and they 
expect the same. The intel they share with MPD may be obtained through methods that are prohibited by the 
Consent Decree. We would like to know if we have your approval to coordinate with these agencies and benefit 
from Intel they may have to share in planning for this symposium.

Sent from my iPhone 

On Jul 16, 2019, at 6:26 PM, Edward L. Stanton III <Edward.Stanton@butlersnow.com> wrote: 

Bruce —  

Let’s plan to discuss on our call Friday.  

ELS  

Sent from my iPhone 

On Jul 16, 2019, at 6:08 PM, McMullen, Bruce <Bruce.McMullen1@memphistn.gov> wrote: 

Ed and Will,
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Since we did not get a response with respect to the use of these search terms before the 
Nathan Bedford rally Saturday at Health Science park, we did not use them. Thankfully, 
the crowd was in line with what the permit suggested and there was no incident. 
Bruce McMullen 
Chief Legal Officer/City Attorney 
125 N. Main, Room 336 
Memphis, Tennessee 38103 
(901) 576-6614 – Office 
(901) 576-6531 – Fax 
bruce.mcmullen1@memphistn.gov
From: Silk, Jennie [mailto:jsilk@bakerdonelson.com]  
Sent: Friday, July 12, 2019 5:06 PM 
To: Edward L. Stanton III 
Cc: Shanell Tyler; Will William Perry (will.perry@butlersnow.com); Glover, R. Mark; 
Tullis, Mary Wu; McMullen, Bruce; McMullen, Bruce 
Subject: RE: Search terms for Nathan Bedford Forrest Birthday Rally and Confirming Use 
of Cameras at Rally Tonight 
Apologies, but we would like to add the following search terms to the original list below: 
Proud Boys 
Garvin McInnes 
unite the white  
Richard Spencer 
Jason Kessler 

Thank you, 
Jennie Vee Silk
Associate 
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 
2000 First Tennessee Building 
165 Madison Avenue 
Memphis, TN 38103 
Phone 901.577.8212 
Fax 901.577.0812 
JSilk@bakerdonelson.com
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC represents clients across the U.S. 
and abroad from offices in Alabama, Florida, Georgia, Louisiana, Maryland, Mississippi, 
South Carolina, Tennessee, Texas, Virginia and Washington, D.C. 

From: Silk, Jennie  
Sent: Friday, July 12, 2019 4:41 PM 
To: Edward L. Stanton III 
Cc: 'Shanell Tyler'; Will William Perry (will.perry@butlersnow.com); Glover, R. 
Mark; Tullis, Mary Wu; 'McMullen, Bruce'; McMullen, Bruce 
Subject: Search terms for Nathan Bedford Forrest Birthday Rally and Confirming 
Use of Cameras at Rally Tonight 
Hi Ed, 
As we discussed on the call today, a rally is planned this weekend to celebrate 
Nathan Bedford Forrest's birthday, which is tomorrow July 13. You instructed 
the City to send you the search terms that MPD needs to search on social media 
in order to adequately prepare for this event. Here is the list: 

Confederate 
NBF 
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Forrest 
July 13 
July 13, 1821 
October 29 
October 29, 1877 
Statue 
December 20, 2017 
Sons of the Confederacy 
SOC 
Nathan Bedford Forrest 
Friends of Nathan Bedford Forrest 
Confederate901 
Confederate 901 
Taking Our Country Back 
Hiwayman Operation Home Front 
highwaymen 
Rollin Memphis 
KKK 
Ku Klux Klan 
Grand Wizard 
Health Sciences Park 
Lee Millar 
Calvary General 
Battle of Fort Pillow 
Battle of Shiloh 
Confederate Hero 
Battle of Fort Donelson  
Battle of Tupelo 
KKK 
Billy Roper  
Shield Wall 
Possible Counter protesters: 
CCC 
Coalition of Concerned Citizens 
New Black Panthers 
Antifa 
Please understand that we are very sensitive to the issue of the counter-
protester group names listed above, however, the City needs to prepare for the 
possibility of a large counter protest that could turn violent or become 
otherwise disruptive. As you know, whenever two ideologically opposite groups 
converge, things could erupt, similar to what happened in Charlottesville, 
Virginia.  
This note also confirms that today the Monitoring team gave the City the 
greenlight to operate its SkyCops, Body Worn Cameras, and Dash Cams 
pursuant to the current MPD policy for each of those cameras at the rally 
planned for tonight centered on the release of journalist Manuel Duran from ICE 
custody. 
Please let us know if you have any questions or concerns. Thank you and the 
team for taking the time to address these issues on the call today. 
Best, 
Jennie Vee Silk
Associate 
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Baker, Donelson, Bearman, Caldwell & Berkowitz, PC 
2000 First Tennessee Building 
165 Madison Avenue 
Memphis, TN 38103 
Phone 901.577.8212 
Fax 901.577.0812 
JSilk@bakerdonelson.com
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC represents clients across 
the U.S. and abroad from offices in Alabama, Florida, Georgia, Louisiana, 
Maryland, Mississippi, South Carolina, Tennessee, Texas, Virginia and 
Washington, D.C. 

NOTICE: This electronic mail transmission with any attachments may constitute an 
attorney-client communication, protected health information (PHI) or other confidential 
information that is in fact confidential, legally protected from disclosure and/or 
protected by the attorney-client privilege. If you are the intended recipient, please 
maintain confidentiality and be aware that forwarding this e-mail to others may result in 
a waiver of these protections and privileges and regardless electronic communications 
may be at times illegally accessed and viewed. If you are not the intended recipient, this 
e-mail is not intended for transmission to you, nor to be read, reviewed, used, 
distributed or even received by you or any other unauthorized persons. If you have 
received this electronic mail transmission in error, please double delete it from your 
system immediately without copying, reading or disseminating it, and notify the sender 
by reply e-mail, so that our address record can be corrected. Thank you very much. 

CONFIDENTIALITY NOTE: This e-mail and any attachments may be confidential and protected by legal 
privilege. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use 
of the e-mail or any attachment is prohibited. If you have received this e-mail in error, please notify us 
immediately by replying to the sender and deleting this copy and the reply from your system. Thank you 
for your cooperation.
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